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(b) Electronic devices. Absent express
approval from the judge, no two-way
communications devices may be oper-
ated and/or powered on in the hearing
room; all cell phones, text devices, and
all other two-way communications de-
vices shall be powered off in the hear-
ing room. Further, no cameras, record-
ing devices, and/or transmitting de-
vices may be operated, operational,
and/or powered on in the hearing room
without the consent of the judge.

[77 FR 62366, Oct. 12, 2012]

§1201.53 Record of proceedings.

(a) Recordings. A recording of the
hearing is generally prepared by a
court reporter, under the judge’s guid-
ance. Such a recording is included with
the Board’s copy of the appeal file and
serves as the official hearing record.
Judges may prepare recordings in some
hearings, such as those conducted tele-
phonically.

(b) Transcripts. A ‘“‘transcript’ refers
not only to printed copies of the hear-
ing testimony, but also to electronic
versions of such documents. Along with
recordings, a transcript prepared by
the court reporter is accepted by the
Board as the official hearing record.
Any party may request that the court
reporter prepare a full or partial tran-
script, at the requesting party’s ex-
pense. Judges do not prepare tran-
scripts.

(c) Copies. Copies of recordings or ex-
isting transcripts will be provided upon
request to parties free of charge. Such
requests should be made in writing to
the adjudicating regional or field of-
fice, or to the Clerk of the Board, as
appropriate. Nonparties may request a
copy of a hearing recording or existing
transcript under the Freedom of Infor-
mation Act (FOIA) and Part 1204 of the
Board’s regulations. A nonparty may
request a copy by writing to the appro-
priate Regional Director, the Chief Ad-
ministrative Judge of the appropriate
MSPB Field Office, or to the Clerk of
the Board at MSPB headquarters in
Washington, DC, as appropriate. Non-
parties may also make FOIA requests
online at https:/foia.mspb.gov.

(d) Corrections to transcript. Any dis-
crepancy between the transcript and
the recording shall be resolved by the
judge or the Clerk of the Board, as ap-
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propriate. Corrections to the official
transcript may be made on motion by a
party or on the judge’s own motion or
by the Clerk of the Board, as appro-
priate. Motions for corrections must be
filed within 10 days after the receipt of
a transcript. Corrections of the official
transcript will be made only when sub-
stantive errors are found by the judge
or by the Clerk of the Board, as appro-
priate.

(e) Official record. Hearing exhibits
and pleadings that have been accepted
into the record, the official hearing
record, if a hearing is held, and all or-
ders and decisions of the judge and the
Board, make up the official record of
the case. Other than the Board’s deci-
sions, the official record is not avail-
able for public inspection and copying.
The official record is, however, subject
to requests under both the Freedom of
Information Act (b U.S.C. 552) and the
Privacy Act (b U.S.C. 552a) pursuant to
the procedures contained in 5 CFR
parts 1204 and 1205.

[77 FR 62366, Oct. 12, 2012]

§1201.55 Motions.

(a) Form. All motions, except those
made during a prehearing conference
or a hearing, must be in writing. All
motions must include a statement of
the reasons supporting them. Written
motions must be filed with the judge or
the Board, as appropriate, and must be
served upon all other parties in accord-
ance with §1201.26(b)(2) of this part. A
party filing a motion for extension of
time, a motion for postponement of a
hearing, or any other procedural mo-
tion must first contact the other party
to determine whether there is any ob-
jection to the motion, and must state
in the motion whether the other party
has an objection.

(b) Objection. Unless the judge pro-
vides otherwise, any objection to a
written motion must be filed within 10
days from the date of service of the
motion. Judges, in their discretion,
may grant or deny motions for exten-
sions of time to file pleadings without
providing any opportunity to respond
to the motions.

(c) Motions for extension of time. Mo-
tions for extension of time will be
granted only on a showing of good
cause.
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(d) Motions for protective orders. A mo-
tion for an order under 5 U.S.C.
1204(e)(1)(B) to protect a witness or
other individual from harassment must
be filed as early in the proceeding as
practicable. The party seeking a pro-
tective order must include a concise
statement of reasons justifying the mo-
tion, together with any relevant docu-
mentary evidence. An agency, other
than the Office of Special Counsel, may
not request such an order with respect
to an investigation by the Special
Counsel during the Special Counsel’s
investigation. An order issued under
this paragraph may be enforced in the
same manner as provided under sub-
part F for Board final decisions and or-
ders.

[64 FR 53504, Dec. 29, 1989, as amended at 62
FR 17045, Apr. 9, 1997]

§1201.56 Burden and degree of proof;
affirmative defenses.

(a) Burden and degree of proof—(1)
Agency: Under 5 U.S.C. 7701(c)(1), and
subject to the exceptions stated in
paragraph (b) of this section, the agen-
cy action must be sustained if:

(i) It is brought under 5 U.S.C. 4303 or
5 U.S.C. 5335 and is supported by sub-
stantial evidence; or

(ii) It is brought under any other pro-
vision of law or regulation and is sup-
ported by a preponderance of the evi-
dence.

(2) Appellant. The appellant has the
burden of proof, by a preponderance of
the evidence, with respect to:

(i) Issues of jurisdiction;

(ii) The timeliness of the appeal; and

(iii) Affirmative defenses.

In appeals from reconsideration deci-
sions of the Office of Personnel Man-
agement involving retirement benefits,
if the appellant filed the application,
the appellant has the burden of prov-
ing, by a preponderance of the evi-
dence, entitlement to the benefits. An
appellant who has received an overpay-
ment from the Civil Service Retire-
ment and Disability Fund has the bur-
den of proving, by substantial evidence,
eligibility for waiver or adjustment.

(b) Affirmative defenses of the appel-
lant. Under 5 U.S.C. T7701(c)(2), the
Board is required to overturn the ac-
tion of the agency, even where the
agency has met the evidentiary stand-
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ard stated in paragraph (a) of this sec-
tion, if the appellant:

(1) Shows harmful error in the appli-
cation of the agency’s procedures in ar-
riving at its decision;

(2) Shows that the decision was based
on any prohibited personnel practice
described in 5 U.S.C. 2302(b); or

(3) Shows that the decision was not
in accordance with law.

(c) Definitions. The following defini-
tions apply to this part:

(1) Substantial evidence. The degree of
relevant evidence that a reasonable
person, considering the record as a
whole, might accept as adequate to
support a conclusion, even though
other reasonable persons might dis-
agree. This is a lower standard of proof
than preponderance of the evidence.

(2) Preponderance of the evidence. The
degree of relevant evidence that a rea-
sonable person, considering the record
as a whole, would accept as sufficient
to find that a contested fact is more
likely to be true than untrue.

(3) Harmful error. Error by the agency
in the application of its procedures
that is likely to have caused the agen-
cy to reach a conclusion different from
the one it would have reached in the
absence or cure of the error. The bur-
den is upon the appellant to show that
the error was harmful, i.e., that it
caused substantial harm or prejudice
to his or her rights.

[64 FR 53504, Dec. 29, 1989, as amended at 56
FR 41748, Aug. 23, 1991; 70 FR 30608, May 27,
2005]

§1201.57 Order of hearing.

(a) In cases in which the agency has
taken an action against an employee,
the agency will present its case first.

(b) The appellant will proceed first at
hearings convened on the issues of:

(1) Jurisdiction;

(2) Timeliness; or

(3) Office of Personnel Management
disallowance of retirement benefits,
when the appellant applied for those
benefits.

(¢c) The judge may vary the normal
order of presenting evidence.

§1201.58 Closing the record.

(a) When there is a hearing, the
record ordinarily will close at the con-
clusion of the hearing. When the judge



		Superintendent of Documents
	2013-04-01T12:15:06-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




